
CONGRESSIONAL RECORD — SENATE S18983 December 20, 1995 
apply. Upjohn versus United States 
contains the basic proposition that the 
attorney-client privilege is the oldest 
of the privileges for confidential com-
munications known to the law, with 
the citation to Wigmore. The Supreme 
Court in the Upjohn case says that the 
purpose of the attorney-client privilege 
is to encourage full and frank commu-
nications between attorneys and their 
clients and thereby promote the broad-
er public interest in the observance of 
law and the administration of justice. 
The privilege recognizes that sound 
legal advice and advocacy serve public 
ends, but such advice or advocacy de-
pends upon lawyers being fully in-
formed by their clients. 

In the Westinghouse versus Republic 
of the Philippines case, the Third Cir-
cuit articulated this view: ‘‘Full and 
frank communication is not an end in 
itself, but merely a means to achieve 
the ultimate purpose of privilege, pro-
moting broader public interest in the 
observance of law and the administra-
tion of justice.’’ 

The Third Circuit, in the Westing-
house case, goes on to point out, ‘‘be-
cause the attorney-client privilege ob-
structs the truth-finding process, it is 
narrowly construed.’’ 

The essential ingredients for the at-
torney-client privilege were set forth 
in United States versus United Shoe 
Machinery Corp., a landmark decision 
by Judge Wyzanski, pointing out that 
one of the essentials for the privilege is 
that the communication has to have a 
connection with the functioning of the 
lawyer in the lawyer-client relation-
ship. Professor Wigmore articulates 
the same basic requirement. 

As I take a look at the facts present 
here and a number of the individuals 
present, there was not the attorney-cli-
ent relationship. There were present at 
the meeting in issue David Kendall, a 
partner at the Washington, DC, law 
firm of Williams & Connolly, recently 
retained as private counsel to the 
President and Mrs. Clinton. That sta-
tus would certainly invoke the attor-
ney-client privilege. Steven Engstrom, 
a partner of the Little Rock law firm 
that had provided private personal 
counseling in the past. That certainly 
would support the attorney-client 
privilege. James Lyons, a lawyer in 
private practice in Colorado, who had 
provided advice to the President when 
he was Governor, and to Mrs. Clinton 
at the same time. But then, also 
present, were Bruce Lindsey, then di-
rector of White House personnel, who 
had testified that he had not provided 
advice to the President regarding 
Whitewater matters. Once parties are 
present who were not in an attorney re-
lationship, the attorney-client privi-
lege does not continue to exist in that 
context, where they are privy to the in-
formation. There was Mr. Kennedy, 
himself, associate counsel to the Presi-
dent—William Kennedy, who said he 
was ‘‘not at the meeting representing 
anyone.’’ Then you had the presence of 
then counsel to the President, Mr. Ber-

nard Nussbaum, and also associate 
counsel to the President, Mr. Neal 
Eggleston, who were present, not really 
functioning in a capacity as counsel to 
the President or Mrs. Clinton. 

So, as a legal matter, when those in-
dividuals are present, the information 
which is transmitted is not protected 
by the attorney-client privilege. And 
then you have, further, the disclosure 
which was made by White House 
spokesman, Mark Fabiani, to the news 
media characterizing what happened at 
the November 5 meeting, and dis-
cussing the subject matter of the meet-
ing, which would constitute as a legal 
matter, in my judgment, a waiver of 
the privilege. 

So that recognizing the importance 
of the attorney-client privilege, I 
would be reluctant to see this matter 
decided on the basis that Congress has 
such broad investigating powers that 
the attorney-client privilege would not 
be respected. As I say, we do not have 
to reach that issue. On the facts here, 
people were present who were not at-
torneys for the President or Mrs. Clin-
ton. Therefore, what is said there is 
not protected by the attorney-client 
privilege. The later disclosure by the 
White House spokesman, I think, would 
also constitute a waiver. For these rea-
sons, and on somewhat narrower 
grounds, it is my view that the resolu-
tion ought to be adopted and the sub-
poena ought to be enforced. 

I yield the floor. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Arkansas is recognized. 

f 

ACCOLADES TO SENATOR BYRD 

Mr. PRYOR. Mr. President, I thank 
the Chair for recognizing me. 

Mr. President, first, I want to add my 
accolades, if I might, for just a mo-
ment, to the very distinguished senior 
Senator from West Virginia, ROBERT 
BYRD, who earlier this afternoon, I 
think probably gave one of the more 
classic speeches that has been given on 
this floor for many a year. 

I hope the result of that will be that 
this Senate makes a video tape of this 
particular speech available—and cer-
tainly the CONGRESSIONAL RECORD—and 
that it would be widely disbursed, and 
that, hopefully, each incoming Senate 
class in years to come in this great in-
stitution would have the privilege, dur-
ing the orientation period, of listening 
to the wise and truthful and very 
strong words of Senator ROBERT C. 
BYRD——about the institution that he 
loves and that we love and respect. I 
applaud him for his statement. I think 
it was timely. I think it was on the 
point. I think all of us owe him a deep 
debt of gratitude for that statement 
which was given from Senator BYRD’s 
heart. 

DIRECTING THE SENATE LEGAL 
COUNSEL TO BRING A CIVIL AC-
TION 
The Senate continued consideration 

of the resolution. 
The PRESIDING OFFICER (Mr. Fair-

cloth). The Senator from Arkansas. 
Mr. PRYOR. Mr. President, here we 

are, almost the night before Christmas, 
in the U.S. Senate, the House of Rep-
resentatives, and we find ourselves still 
in session. We do not find ourselves, to-
night, ironically, talking about what 
to do about the budget impasse. We do 
not find ourselves on the floor of the 
U.S. Senate this evening talking 
among each other and colleagues as we 
should about how to reopen the Gov-
ernment. 

No, Mr. President, we find ourselves 
this evening talking about a more ar-
cane and mundane situation, some-
thing called Whitewater. Whitewater 
has become the fixation of one of our 
political parties. There is no secret 
about that. 

Today, the Republicans control the 
Congress. They set the agenda for what 
committees meet, when they meet, 
what issues come before those commit-
tees, what issues are brought before 
the floor of the U.S. Senate. I think it 
very timely, Mr. President, for us to 
examine the priorities of this session of 
Congress. 

I think it very interesting to note 
that tonight, a few hours before Christ-
mas, when we had hoped to be back in 
our home States or wherever we might 
have been, when all of the employees of 
the Federal Government who are fur-
loughed would prefer to be working and 
serving the public, as they do so well, 
we find ourselves once again engaged in 
what I call the Whitewater fixation. 

Here are the priorities that are estab-
lished not by this Senator, not by this 
side of the aisle, but by our colleagues 
who might be well meaning on the 
other side of the aisle. I think it bears 
listening to for a few moments, Mr. 
President, to see that in this year we 
have had some 34 hearings relating to 
Whitewater. That would be the red bar 
going up the chart. Thirty-four hear-
ings in 34 days of the U.S. Senate that 
have been designated for Whitewater— 
the Whitewater fixation. 

How many days have been set aside 
for Medicaid funding? Mr. President, 
six hearings, Mr. President—six com-
pared to 34 for the Whitewater fixation. 

How many hearings have we held in 
the U.S. Senate in the calendar year 
1995, in this session of Congress, that 
relate to education funding, Mr. Presi-
dent? Four hearings—four hearings 
compared to 34 hearings of Whitewater. 

And how many hearings, Mr. Presi-
dent, have we had on the Medicare 
plan, as proposed by the majority 
party? How many days of hearings have 
we heard about Medicare? One day, one 
hearing. There it is, the small green 
bar on the bottom of the chart. 

That tells the story, Mr. President, I 
think of priorities for 1995 and this ses-
sion of Congress, where the priorities 

VerDate Aug 31 2005 03:46 May 29, 2008 Jkt 041999 PO 00000 Frm 00049 Fmt 0624 Sfmt 0634 J:\ODA15\1995_F~1\S20DE5.REC S20DE5m
m

ah
er

 o
n 

M
IK

E
T

E
M

P
 w

ith
 S

O
C

IA
L 

S
E

C
U

R
IT

Y
 N

U
M

B
E

R
S


		Superintendent of Documents
	2016-09-30T11:59:13-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




